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Verdicts and settlements

Car manufacturer settles claim
for wrongful death of child

by James S. Rogers

n March 28, 1992, a $-year-old boy, whose

family lived across the driveway from plain-
tiffs, climbed into the defendant auto maker’s
1988 pickup teuck which was parked in the dri-
veway of the boy’s parents’ home in Seatile. The
car was unlocked and vnattended, and the key
was out of the ignition. The boy apparenily
moved the gear shift lever on the floor consale
avtematic transmission outof park and into gear,
probably neutral. The parking brake had not been
sel, and the pickup ralled backwards down the
driveway, across an alley and into plaintiffs' dri-
veway. Thres of plaintiffs’ children were playing
in the driveway; 3-year-old Dawic Pan, f-year-
old Danic Pan, and 12-year-old Dan Pan. The
pickup ran over {only slightly striking) Dawie
Pan, lightly brushed Dan Fan, and then struck
Dagie Pan, killing her instanify.

Plaintiffs brought suit against the auto
makes, claiming that the awte maker should
have had an interlock on the floor console au-
tomatic transmission, which would have pre-
vented inadvertent shifting by children when
the éransmission was in park. Pleintiffs alleged
it was technically and economically feasible
in 1988 10 have interlocks in vehicles with
floor console auiomaltic transmissions. GM,
for exampte, had had intertocks in nearly atl
of its floor console automatic transmissions
since the 1970s. Ford incorporated shift inter-
Tocks in its automalic transmission floor con-
sole vehicles in the 1970s. However, it later
stopped for a peried of yeass, beginning again
to include floor console automatic transmis-
sion interlocks in the early 1980s.

Some shift interlock patents from the 1950s
and 1960s recognized a hazard involving chil-
dren in 1ollaway vehicles. Chrysler, in a 1980
awner’s manual for the Volare, wamned of the
hazard. Ford discussed the hazard in a 1978
document sent lo the National Highway Traf-
fic Safely Administration (NHTSA).

Defendant awio maker implemented the
floor console automatic (ransmission inter-
lock in 1989. The aute maker’s defensc in-
cluded the fact that there were no light trucks
manufactured anywhere inihe world with shift
interlock mechanisms for floor console
mounted automatic lransmission levers in

1988, and that most passenger vehicles did nat
have interlocks for their console mounted shift
fevers in 1988. Defendant further contended
that, until 1988, NHTSA did not issue a No-
tice of Proposed Rulcmaking for Federal
Motor Vehicle Safcty Standard (FMVSS) 114
requiring any vehicle cquipped with an auto-
maticiransmission to have an ignition shiftin-
terfock regardless of where the shift lever was
located. The FMVSS rule change svas adopt-
ed in 1991, and did not become effective until
the model year 1993, four years after defen-
dant auto maker began ulilizing the shift in-
terlock in its own vehicles.

Pefendant auto maker further contended
{hat the pickup was equipped with two fea-
tures, either of which, if used responsibiy,
would have prevented the accident: a parking
brake and a doar lock. It alse argued that the
incidence of rollaway accidents invelying
chitdren inadvertently shifiing gears was ex-
tremely rare,

Plaintiff contended that the auto maker
made it difficultto discover what itreally knew
about the “roliaway™ hazard because the avte
maker desiroyed its design, development, test-
ing and production documents. The memo-
randa, correspondence, durability and other
test results and documents presumably con-
taining reasons for implementing the interlock
in the 1989 no longer exist.

Before the accident, the Pan family con-
sisted of the father, Da Nous Pan (Pan); (he
mother, Pan Chan (Chan); the mother's son by
a prior marriage, Sokha; their son, Dan; their
daughter, who was killed in the accident,
Danie; and their youngest daughter, Dawie.

Pan and Chan were Cambodian refugees,
who escaped the ravages of the Cambodian
Khmer Rouge campaign in 1978 and came to
this country. Chan worked twa full-time jobs
{asscmbly-line food processor and hotel
housekeeper). Pan worked full-time a3 a chef
at the University Village Burgermaster from
5:00 a.m. to 2:00 p.m. He was off work in time.
1o pick up the children at school and arrange
the evening meal.

Pan was born in Cambodia and as a young
man in 1975 lost almost all his family mem-
bers to the Khmer Rouge. He witnessed many

atrocities. He fled Cambodia in 1976 on foot
and arrived in arefugee camp in Thailand afler
days in a jungle. Dr. Wendy Freed, a psychia-
frist wilh cxtensive experience working with
Cambodian refugees, evaluated Pan. After two
years in a refugee camg, Pan made his way to
Amcrica. Along the way, he met Chan, who
was a young widowed Cambodian refugee
witl a small child and similar history of flce-
ing Cambodia. With the permission of Chan’s
patents, they eventually married in Seaitte and
slaried a family. However, the Pan maatriage
underwent severe siresses and sirains. While
the tawsuit was pending, they were divoreed.

Special damages wese $6,654 for Danie’s
medical and funeral expenses, and $4,741 for
Dawie’s medical expenses {she sustained
minor injuries, but was hospitalized for sev-
eral days at Hatborview Medical Center and
Children’s Hospita] for observation and test-
ing}. Dan had a contusion on his ankle ($609
medical expenses).

Defendant auto maker claimed Danie's par-
ents had other stressors in their lives (c.g., in-
fidelity, divorce, effect of Khmer Rouge airoc-
itics) which not only cendributed 1o their men-
tal anguish, but would have a negative impact
on the jury.

Plaintiffs’ experl witnesses were Steve
Syson, accident seconstruction, Goleta, CA;
Simon Tamny, transmissfon design, Canton,
QH; Lowell Hassett, economist, Seatlle;
‘Wendy Freed, M.D., psychiatrist, Seatile.

Defendant’s primary liabilily expert wit-
ness was Richard Keefer, transmission design,
Birmingham, Michigan.

Plaintiffs were represented by James 5.
Rogers of The Law Offices of James 5.
Rogers, and Dougtas Engel of Dubar, Lirbus
& Engel.

The case is Pen Da Nous; Pant Danie, et al.
v Confidential, The case settled prior to iriak
for $475,000 (auto maker paid $425,000; de-
fendant parents paid the $50,000 policy lim-
ils under their Allstale policy). Richard Sin-
dell was the mediator.

James 8. Rogers of the Law Offices of Jamss §.
Rogers in Seattle fimits his practice to claims en be-
half on injured persons.

Hanging all the lawyers

(Continued from page 28)

‘The doclor hesilated, and in that moment
the hospital had lost the case.

The point of these stories is quite simple:
To paraphrase the bumper sticker, sluff hap-
pens. When it does, mosi people aren't con-
tent ta grin and bear it. They don’t find radio
talk show hosts or Republican governors at
their deorstep, offering to bail them out. So
they ga looking for 4 lawyer Jike Harncy, who
believes that, under law, “for every wrong,
there is a remedy. Iam supposcd to be the rem-
edy. It is that simple.”

Unfortunately, since the anti-Harney legis-
laticn, he turns away roughly 9% of every 100
viclims who come his way. For most, the dam-
age caps make any lawsuit a wasie of Harney's
time and their own. Even those few who cven-
tually win big awards Jater see them reduced
severely, and with Litile public netice, by the
cousts,

And now a final poinl. On oceasion doctors
have come to Hamey, sccking te file mal-
practice claims against their own physicians,
“When doctors themselves are victims,” he
says, “they tend to develop a different attitude
toward teet reform.” Which is interesting.

EDITOR’S NOTE «- Thisarticle appeared
in the March 22, 1995 issue of The Los An-
geles Times. It is a copyrighted article that is
reprinted with permission. The subject of the
aricle -- trial lawyer David M. Harney of Los
Angeles -- is a friend of WSTLA tetiber
Leonard W. Schroeter of Seattle, whto pro-
vided the article to Trial News.
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PAUL W. WHELAN

of the law firm
SCHROETER, GOLDMARK
& BENDER, P.5.

is available for association
or referral in cases related
to motor vehicle erash-
worthiness, including cases
involving the fuel-system
integrity such as Chevrolet
C/K series pickup trucks.
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Peter L. Maier
andles Lemon Law

and other

consumer cases
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MEDICAL MALPRACTICE
ROBERT I. DEUTSCHER

Announces his availability
for referral, association, or
consultation on medical malpractice
claims, including malpractice
at militaty hospitals.

i
The Law Office of Robert 1. Deutscher
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Tacoma, Washington 98402
(206) 3838877
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